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Protecting the Family Farm
in Divorce
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Both men and women with significant assets such as property, valuable equipment,
business interests, or substantial retirement savings should consider a prenuptial
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agreement is characterized by extreme unfairness.’

A substantively unconscionable agreement leaves the
person signing it with few to no rights. For example,

if a party to a prenuptial agreement waives the right

to certain land, but retains the right to seek alimony
and/or a monetary award upon divorce, the prenuptial
agreement will most likely not be viewed as substantively
unconscionable because that party retained some
valuable rights.*

A simple way to avoid a procedurally unconscionable
prenuptial agreement is to negotiate the agreement well
before the wedding to allow sufficient time for both
people to hire an attorney to explain the terms.> A valid
prenuptial agreement is entered into freely and with full
understanding of its terms.® A prenuptial agreement
given to a bride or groom the day before the wedding can
be voided because there was insufficient time for legal
counsel to assist with understanding and/or negotiating
the terms. Although it is not required for the person
signing a prenuptial to seek legal counsel to review the
agreement, it is highly recommended.”

A prenuptial agreement like all other legal documents
can face legal challenge; however, if drafted and executed
correctly, it can be a very powerful shield to protect
assets from the division associated with divorce. To
protect property and/or assets after marriage, it is possible
to enter into a post-nuptial agreement, as long as the
agreement is a valid contract.

If drafted and executed correctly, a
prenuptial agreement can be a very

powerful shield to protect assets from
the division associated with divorce.

Determining Marital and Non-Marital Property
Is a First Step

When contemplating divorce, it is important to
understand what property is marital (shared property
which needs to be divided) and what is non-marital
(property solely owned by one spouse and not subject
to division). Under Maryland law, marital property,
however it’s titled, is acquired by one or both parties
during marriage (including land), unless excluded by
valid agreement.® For example, one spouse’s work-
related retirement savings accumulated during marriage,
is marital property subject to division. By contrast,
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non-marital property is 1) acquired before the marriage,
2) acquired either before or during the marriage by
inheritance or gift, 3) excluded by valid agreement such
as prenuptial agreement, or 4) directly traceable to any of
these sources.’

Spouses often unintentionally blur the lines between
marital and non-marital property. Property might start
out as completely non-marital, but can quickly become
partially marital. For example, if Mary owned 50 acres
of farmland before marriage, it is clearly non-marital
property. However, if after marriage Mary and her
husband use marital funds to improve the farm and
purchase additional acreage, the spouses have created a
marital interest in the farm. In this example, Mary could
have avoided creating the marital interest with a legally
binding prenuptial agreement, or by not using marital
funds to improve and expand the property.

It is important to note that the legal principles related
to marital property continue until a legal divorce is final.
For example, if spouses have been separated for 10
years but are not legally divorced and one spouse buys a
piece of farmland, the property is marital and the non-
purchasing spouse has a marital interest by virtue of the
spousal relationship.

Use Estate Planning to Protect the Farm from Divorce

To keep a farm within a family and protect it from
sale or division in a divorce, all bequests should be made
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To keep a farm within a family and protect it from sale or
division in a divorce, all bequests should be made solely to
the blood relative as opposed to the relative and spouse.
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solely to the blood relative as opposed to the relative

and spouse. If the blood relative inherits an ownership
interest in the farm, it will be a non-marital interest
which cannot be sold or divided in a divorce. However, a
person who inherits property can create a marital property
interest if he or she retitles or gifts the inherited property
to a spouse or uses marital funds to maintain or improve
the property. Alternatively, utilizing a trust as an estate
planning tool can ensure children or grandchildren, rather
than spouses, inherit the family farm and can prevent the
commingling of inherited assets with marital assets.

Typically, the best chance a farm operation
has to survive a divorce is if the spouses can

voluntarily agree on dividing marital property
rather than asking a court to make the decision.

Prevent Division of Property by Avoiding Litigation

Typically, the best chance a farm operation has to
survive a divorce is if the spouses can voluntarily agree
on dividing marital property rather than asking a court
to make the decision. Divorcing spouses should come
to a voluntary division of their marital property and
outline those terms in a marital settlement agreement
or similar document using attorneys and/or a mediator.
The Maryland Department of Agriculture offers an
Agricultural Conflict Resolution Service (ACReS)
mediation program which can be used for valuing
marital property when the spouses have issues regarding
agricultural credit or lending or USDA-related programs
and loans.

Without Voluntary Agreement, Court Will Value and
Divide Marital Property

If spouses cannot voluntarily agree on the value and
division of marital property, then a judge must determine
what property is marital, the value of the property, and
whether to divide the property or equalize the assets
by ordering a monetary award, or both.!® Alimony is
handled separately from the valuation and division of
marital property, but is part of the overall consideration.
Dividing marital assets in a farm family can be
challenging because typically the wealth is tied up in
land or farm-related infrastructure or equipment, leaving
limited liquid assets to be easily divided or used to form
the basis of a monetary award.

When deciding the amount of a monetary award or the
terms of property division or transfer, the court considers
a multitude of factors outlined in the law.!! Although most
judges consider the nature of farming operations and try
not to issue orders which would destroy an operation, their
role is to value and divide marital property and equalize
the parties’ assets. Consequently, judges cannot always
divide property without the couple having to sell or divide
farm-related property and/or assets. When faced with a
potential sale of farmland or equipment, an individual
may prefer to 1) offer a spouse alimony which prolongs
the financial commitment of divorce but may prevent an
immediate division of assets, or 2) offer a buy-out of the
spouse’s interest spread out over a course of years.

Court Will Consider Spouses Marital and
Non-marital Debt

When considering the economic circumstances of
each spouse, the court will also consider their marital
and non-marital debt. A marital debt is directly traceable
to the acquiring marital property.> By contrast, a non-
marital debt is not directly traceable to the acquiring
marital property, such as premarital student loan debt."
If one spouse attempts to get rid of marital assets or lower
the value of marital assets through debt or otherwise, in
anticipation of a divorce, this is considered a dissipation
of marital assets and is not viewed favorably by
the courts.

Protecting the family farm from divorce is possible
if farmers plan ahead with a valid prenuptial agreement,
understand the legal parameters of marital vs. non-marital
property, limit bequests to family members, and are able
to come to a voluntary division of marital property, rather
than asking a judge to value and divide the assets. ll
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