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Monsanto’s patent on the 
first generation Roundup 
Ready©-technology expired 

in 2014, ending many of the protections 
Monsanto had under patent law.  
However, patent expiration does not 
mean that farmers will be able to save 
harvested seed from first-generation 
Roundup Ready technology for 
planting subsequent crops. 

Many seed companies using 
Roundup Ready© technology may 
consider other federal legal protections, 
such as contracts and provisions of the 
Plant Variety Protection Act (PVPA) 
to restrict producers from saving seed. 
Seed companies also may utilize 
federal and state patent laws to limit 
seed saving. 

While the Roundup Ready patent 
has expired, producers nonetheless 
need to understand the implications for 

their operations and how other laws 
may continue to limit their ability to 
save harvested seed for planting the 
following season.  To determine if seed 
can be saved, producers should:

1) Review any agreements signed 
when purchasing the seed; 

2) Check the label to determine 
if the variety is protected by 
the PVPA, patent law, or is 
unprotected; and 

3) Check with the seed company.  

Following these simple steps can 
serve as a strategy to manage the legal 
risks associated with seed saving.

Purchase Contracts Can Limit a 
Farmer’s Right to Save Seed

The terms of any seed purchase 
contract may not only limit the right 
to save seed, but also the potential 

Legal Liability of Saving Seeds  
in an Era of Expiring Patents
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ways to market the seed.  For 
example, a purchase contract may 
contain language such as, “seed 
produced from this crop may be 
saved for any purposes other than 
reproductive purposes . . .” This 
or similar language would prohibit 
a producer from using the saved 
seed to plant next year’s crop.  The 
contract language, however, would 
allow a producer to save seed for 
other marketing purposes, such as 
holding the crop until it is sold to the 
local elevator. 

Seed contracts that limit the right 
to save seed may contain a “damage 
clause” that specifies the amount of 
compensation a party could expect if 
the contract is breached.  Producers 
should be aware of the amount of 
potential damages the seed company 
could claim.  For example, a damage 
clause may require the breaching 
party (producer) to pay the non-
breaching party’s (seed company) 
attorneys’ fees and court costs.  The 
clause may also set damages at the 
value of the seed purchased or at 
two or three times the value of the 
seed purchased.

Before purchasing seed, you 
should review the terms of any 
contract.  Be sure you understand 
not only the contract’s limitations on 
seed saving but also the content of 
the damages clause.  Although you 
may be allowed to save seed under 
the PVPA, a contract could limit this 
right.  If it does, a producer has no 

options regarding seed saving.   If 
the contract does not limit the right, 
then the producer will still want 
to consider if federal laws impose 
other limitations.

PVPA Contains a Saved 
Seed Exemption

Congress passed the PVPA in 
1970 and amended it in 1994 to 
provide “patent-like” protections 
for sexually reproducing plants 
(McEowen, 2011).  Developers of 
novel sexually reproducing plants 
(plants that reproduce by seed) can 
obtain a certificate from USDA’s 
Agricultural Marketing Service’s 
Plant Variety Protection Office that 
makes it unlawful to grow or sell  
protected seed varieties without 
the certificate holders’ permission 
(McEowen, 2011).  This protection 
can exist for up to 20 years. How the 
protection is enforced depends upon 
which of two options the certificate 
holder chooses.

Under the first option, a certificate 
holder can elect to sell certified or 

non-certified seed, granting third 
parties the right to use the variety for 
a fee or for free.  Violators of PVPA 
certification will only be prosecuted 
under actions initiated by the 
certificate holder, not by a state or the 
federal government.  

The second and most commonly 
used option, called “certificate 
only,” allows for federal and 
state prosecution of violators of a 
certificate.  Under the Federal Seed 
Act, violators can be fined up to 
$2,000.  Under Maryland’s Seed 
Act, fines can range from $100 to 
$500 depending on the number 
of violations.    

The PVPA has a “saved seed” 
exception allowing a farmer to 
save enough seed to plant the next 
crop.  The saved seed exception 
is limited to the amount of seed 
needed to replant an area no bigger 
than that planted during the year the 
seed was saved (7 U.S.C. § 2543).  
For example, if Stan originally 
planted 250 acres with a PVPA-

The terms of any seed 
purchase contract may not 
only limit the right to save 
seed, but also the potential 
ways to market the seed.  
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Seed companies using Roundup Ready© technology may consider federal legal 
protections such as contracts and provisions of the Plant Variety Protection Act 
to restrict producers from saving seed.
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protected soybean variety, he could 
save enough of the harvested seed of 
that variety to plant up to 250 acres 
the subsequent year without violating 
the PVPA. If Stan plants more than 
250 acres with the protected variety, 
he would be in violation of the 
PVPA.  Check the seeding rates for 
the variety to determine how much 
seed may be saved.

The PVPA limits potential markets 
for saved seed.  Section 2543 allows 
saved seed to be sold through all 
channels, with one exception: if the 
seller knows the seed will be used for 
planting a crop.  For example, a large 
dairy determines that your PVPA 
protected corn seed is perfect to be 
milled into their feed ratio.  You sell 
that stored corn to the dairy for use in 
the feed.  This would not violate the 
PVPA.  Previous court cases provide 
examples of selling seed illegally: 

1) Sale of a standing crop for the 
buyer to save the seed; 

2) Brown bag sales (selling seed 
in unmarked brown bags);

3) Bin-run sales (seller knows 
seed will be used for planting 
a crop);

4) Sale of seed as “feed,” but 
knowing the buyer will use it 
for planting a crop; 

5) Trading seed; and 

6) Gifting seed.  

As these examples show, courts 
have not looked kindly upon 
creative ways around the limitations 
on selling seed for planting a 
subsequent crop.  

How do seed companies catch 
farmers selling uncertified PVPA-
protected varieties for planting?  
Many of the cases involve the farmer 
running classified ads in local, state-

wide, or multi-state agricultural 
newspapers, selling a certain seed 
variety.  Seed companies or their 
attorneys learn of these ads and may 
send investigators in to purchase seed 
from the farmer.  Neighbors also may 
turn a farmer in to the seed company 
for selling saved seed.  While there 
are other ways a farmer could get 
caught trying to sell non-certified 
PVPA protected seeds for crop 
planting purposes, these are some of 
the most common.

Typically, buyers and sellers are 
liable for violations of the PVPA 
when seed is sold for crop planting 
purposes.  Each could be punished 
with fines of up to $2,000 per 
violation under the Federal Seed Act 
and from $100 to $500 depending 
on the number of violations under 

the Maryland Seed Act.  For the 
seller, each transaction would be 
considered a violation of the PVPA, 
and violations can add up quickly if 
the farmer sells PVPA-protected seed 
to a large number of farmers.  

The seed conditioning company 
could also be in violation of the 
PVPA if the staff knows a protected 
variety is being cleaned and was 
purchased via an illegal sale.  For 
example, Charlie buys a PVPA-
protected variety from Sally, his 
neighbor.  After picking up the 
seed, Charlie hauls it to Bill’s to be 
cleaned.  While talking with Bill, 
Charlie mentions the variety’s name 
and that he bought it from Sally.  
Bill knows Sally is not a certified 
seed dealer.  Bill also has enough 
experience in the industry to know 
the variety is protected under the 
PVPA.  If Bill knowingly cleans 
the seed, he also might be found in 
violation of the PVPA.

No Patent Law Exception
The final area of law to consider 

if seed will be savable is patent 
law.  The federal government grants 
an inventor a patent to exclusively 
make, sell, and use an invention for 
20 years.  Life (a living product) has 
been patentable since 1980 when the 
U.S. Supreme Court ruled genetically 
engineered microorganisms could 
be patented if it met federal patent 
law qualifications (McEowen, 
2011).  Many of the commercial seed 
varieties sold on the U.S. market, 
such as any of Monsanto’s Roundup 
Ready varieties, are protected by 
a patent. A developer can choose 
federal patent law or the PVPA 
to protect the new seed variety 
(McEowen, 2011).  

Unlike the PVPA, federal patent 
law contains a no-seed-saved 

The Plant Variety Protection Act has 
a “saved seed” exception allowing a 
farmer to save enough seed to plant 
the next crop but is limited to the 
amount of seed needed to replant 
an area no bigger than that planted 
during the year the seed was saved.
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exemption, which prevents a farmer from saving a portion of the harvested 
crop for replanting.  Because of this exemption, many seed companies have 
used federal patent law to protect new varieties.  A farmer found in violation 
of a company’s patent, i.e., saving seed for planting a subsequent crop, 
could incur damages equaling a reasonable royalty for the use.  A judge 
could also decide to increase the damages by up to three times the amount 
assessed (35 U.S. Code § 284).

How to Tell If a Seed Variety is Protected
Before saving any variety, check if it is protected under the PVPA or 

patent law.  Ask your seed dealer about how the variety may be protected.  
Check the label on the bag or information on the internet to see if the variety 
is protected under the PVPA or patent law.  Language such as “Unauthorized 
Propagation Prohibited - To Be Sold By Variety Name Only As A Class 
of Certified Seed- U.S. Protected Variety - (1994 PVPA and Title V),” for 
example, signifies that the seed variety is protected under the PVPA.  “X 
Brand technology is protected by one or more of the following U.S. patents 
. . .” indicates that the variety is protected under patent law so saving seeds 
is not allowed.  In almost all cases, it is up to you to ensure that you are 
allowed to save the seed variety; ignorance is not an excuse.

Finally, pay attention to the contract/grower agreements you sign when 
purchasing seed.  These agreements may contain language limiting your 
right to save unprotected or PVPA-protected varieties.  These agreements 
also may spell out the damages you would be expected to pay for violations 
of the agreement.  

If you check with your seed dealer, understand the PVPA, read seed 
package labels, and pay close attention to the details of contracts you 
sign, you will be able to save seed legally and avoid significant legal bills 
and fines.   n 

Many cases of seed companies 
catching farmers illegally selling seed 
involve the farmer running classified 
ads in local, state-wide, or multi-state 
agricultural newspapers, selling a 
certain seed variety.
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